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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

T CASE NO. 06-20975-CIV-HUCK/SIMONTON

1 SECURITIES AND EXCHANGE COMMISSION,

o Plaintiff,
' Y.
% JOHN UTSICK, et al.,
%" Defendants,
;S'

.
:
i
1
4

/

PLAINTIFF’S MOTION FOR A FINAL JUDGMENT ORDERING
DISGORGEMENT, PREJUDGMENT INTEREST, AND A
CIVIL PENALTY AGAINST DEFENDANT JOHN P. UTSICK

Plaintiff Securities and Exchange Commission moves the Court for a final judgment
ordering Defendant John P. “Jack™ Utsick to pay (1) disgorgement of his ill-gotten gains of
$4,180,979.49, (2) prejudgment interest on disgorgement of $779,470.69, and (3) a civil money
penaity of $120,000, for a total of $5,080,450.18. As set forth in detail below, the disgorgement

amount represents the investor funds Utsick used from 1997 through 2005 to pay for his upscale

lifestyle, including a condominium to live in, collector cars, a boat, artwork, and all of his living

CXpenses.

L FACTUAL AND PROCEDURAL BACKGROUND

A. Procedural History
; The Commission filed its complaint in this case on April 17, 2006 against Utsick and two
companies he ran — Worldwide Entertainment, Inc. (“WEI”), and The Entertainment Group
Fund, Inc. (“TEGFI”). The complaint also named two of Utsick’s friends, Robert and Donna

Yeager, and two companies they ran. The complaint alleged Utsick and his companies violated
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the registration and anti-fraud provisions of the federal securities laws in connection with their
offer and sale of shares and other interests in various entertainment projects, including concerts
for well-known artists, theatrical productions, and investments in arenas and theaters. Among
other relief, the complaint sought the entry of permanent injunctions, disgorgement, and civil
penalties against all seven defendants.

Simultancously with filing the complaint, the Commission submitted the consents of
every defendant, including Utsick, to the entry of a permanent injunction (D.E. 4-10). Three
days later, on April 20, 2006, the Court entered a Judgment of Permanent Injunction and Other
Relief as to Defendant John P. (Jack) Utsick (D.E. 14) (“Judgment”). The Judgment enjoined
Utsick from violating several provisions of the federal securities laws, and ordered that he pay
disgorgement, prejudgment interest, and a civil penalty, as follows:

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that
Defendant shall pay disgorgement, prejudgment interest thereon, and a civil
penalty pursuant to Section 20(d) of the Securities Act [15 U.S.C. § 77t(d)] and
Section Z1(d)(3) of the Exchange Act [15 U.S.C. § 78u(d)(3)]. If the parties
cannot agree on the appropriate amounts of disgorgement, prejudgment interest
and/or civil penalty, the Court shall determine those amounts, or any of them,
upon motion of the Commission. Prejudgment interest shall be calculated from
April 17, 2006, based on the rate of interest used by the Internal Revenue Service
for the underpayment of federal income tax as set forth in 26 U.S.C. § 6621(a)(2).
In connection with the Commission’s motion for disgorgement and/or civil
penalties, and at any hearing held on such a motion: (a) Defendant will be
precluded from arguing that he did not violate the federal securities laws as
alleged in the Complaint; (b) Defendant may not challenge the validity of the
Consent or this Judgment; (c) solely for the purposes of such motion, the
allegations of the Complaint shall be accepted as and deemed true by the Court;
and (d) the Court may determine the issues raised in the motion on the basis of
affidavits, declarations, excerpts of sworn deposition or investigative testimony,
and documentary evidence, without regard to the standards for summary
judgment contained in Rule 56(c) of the Federal Rules of Civil Procedure. In
connection with the Commission’s motion for disgorgement and/or civil penalties,
the partics may take relevant discovery, including discovery from appropriate
non-parties on written notice to the other party. Nothing in this Judgment shall
prevent Defendant from presenting evidence of factors mitigating against the
imposition of a civil penalty or the amounts of disgorgement, prejudgment
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interest, and a civil penalty. Nothing herein or hereunder shall constitute a waiver
of Defendant’s constitutional or any other rights and privileges, or is deemed to be
an admission for any other purpose.
Judgment at Section IX, Pages 8-9.
Thus, the issue for decision on this motion is not whether the Court should order Utsick

to pay disgorgement, prejudgment interest, or a civil penalty; that determination has already been

made. The issue for the Court to determine now is the amount of disgorgement, prejudgment

~ interest, and a civil penalty. Furthermore, Utsick has already agreed that, for purposes of this

motion, the Court shall deem the allegations of the complaint as true.
B. The Allegations of the Complaint Deemed as True

The complaint alleges that Utsick, in combination with his companies, the Yeagers, and
their companies, raised more than $300 million from at least 3,300 investors from at least 1998
through 2005 through the sale of securities in the form of loan agreements and units in special-
purpose limited liability companies. Complaint at §1. Utsick and the other defendants
represented to prospective investors, without a reasonable basis, that their investments would
earn annual returns of 15 to 25 percent. Id.

In connection with the offer, purchase, and sale of these investments, Utsick and the other
defendants made material misrepresentations and omissions to investors about, among other
things, the profitability of their investments, the use of proceeds, the payment of commissions,
and the existence of state disciplinary actions. Complaint at §2. Furthermore, the defendants’
promises of 15-to-25 percent annual returns were baseless. Because all the funds Utsick
received through WEI and TEGFI were commingled in two operating accounts, from which the
companies paid all expenses (including Utsick’s personal expenses), there was no basis from

which to determine the profitability of any individual project. Id Additionally, many of the
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entertainment projects the companies promoted or produced lost money. Id As a result, it
appears the companies paid some earlier investors with funds they raised from new investors. Id.

The complaint alleged that Utsick, a former airline pilot, had been involved in the
entertainment business since at least 1977, and was the president and sole shareholder of both
TEGFI and WEIL. Complaint at §§5, 15. Utsick raised money for his entertainment projects both
through his companies and, beginning in 1998, through his long-time friends the Yeagers and
their companies. Id. at {15, 16, 20.

From 1998 through 2005, the Yeagers, themselves and through sales agents, raised funds
by offering and selling promissory notes, and later direct investments, to investors in dozens of
Utsick’s projects, including concert tours of several major artists. Complaint at §]16-18. The
defendants often sold these investments at $1,000 per unit. /d at §18. The Yeagers and their
companies raised at least $200 million from more than 2,000 investors nationwide. Id. at §19.
Utsick also raised at least $100 million from 1,000 investors through WEI and TEGFI by
offering and selling loan agreements to investors. 7d. at §20. The Defendants solicited investors
primarily through word-of-mouth, but also through calls and letters from sales agents. Id. at
1921-22. Additionally, on at least six occasions, Utsick and the Yeagers also held investor
meetings in various locations throughout the United States. Id. at §23.

Although the offering materials the defendants provided to prospective investors changed
over the years depending on the project and the particular issuer of the securities, the essential
elements of the investment remained the same. Complaint at §24. Specifically, the offering
materials identified the particular Utsick entertainment project or projects to be funded, provided
for a definite term (usually one year), promised a lucrative return of 15 to 25 percent, and, in

some instances, promised investors at least three percent of the profits Utsick generated through
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the specific WEI or TEGFI entertainment project. Jd. Utsick reviewed and approved all offering
materials, and dictated the terms of the offering, including how much he needed raised, the rate
of return, and the investment term. Jd. at §26. No registration statement was filed or in effect
with the Commission in connection with any of the securities sold. Id. at §30.

Utsick and the other defendants made several misrepresentations and omissions to
investors in connection with the offering. First, their promises of 15-t0-25 percent annual returns
were baseless, because many of the projects lost money, which Utsick and other defendants
knew was occurring even as they promised the profits. Complaint at §§31-34. In addition,
Utsick and the other defendants told investors they would pay the 15-to-25 percent annual
returns with revenues generated by the specific entertainment project each investment was
purportedly funding. Id. at §31. However, the defendants actually commingled the investor
funds in operating accounts maintained at WEI and TEGFI, from which each company paid all
business and non-business expenses. Because the companies did not establish separate accounts
and maintain separate books and records for each offering, it was impossible for the defendants
to determine the profitability of any particular offering. Jd at Y32. Accordingly, any
representations the defendants made about the profitability of each project and the source of
investor returns lacked any reasonable basis in fact. Id.

Second, Utsick and the other defendants made material misrepresentations and omissions
concerning their use of investor proceeds. The offering materials for most of the entertainment
projects and, in many cases the investment documents investors signed, limited TEGFI and WEI
to using investor funds for the specific project or venture identified. Complaint at {35-36.
However, in reality, Utsick, WEI and TEGFI commingled all investor funds in operating

accounts that they used to pay: interest and principal to earlier investors; general corporate
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expenses; payroll; sales commissions; and Utsick’s living and other personal expenses (as
identified in more detail below). Id at Y135-37. Furthermore, Utsick used approximately $17
million of investor proceeds to unsuccessfully trade stock options — a use of proceeds never
contemplated or disclosed by any of the offering materials. Id. at J38.

Third, many of the offering materials specifically stated the particular LLC was not
paying any commissions or fees in connection with the sale of the investments. Complaint at
940. Contrary to these representations, Utsick routinely used investor funds to pay three-to-five
percent sales commissions to the Yeagers and their companies, which amounted to more than $7
million in undisclosed sales commissions. Id.

Fourth, the states of Wisconsin, Michigan and Missouri issued orders finding the
investments Utsick was selling were securities, and that he and his companies were offering the
investments in those states without valid licenses or registrations. Complaint at §42-44. Utsick
and the other defendants never disclosed the existence of these orders to prospective investors.
Id.

II. MEMORANDUM OF LAW

A. The Commission’s Basis For Disgorgement

Disgorgement is designed both to force a defendant to surrender his ill-gotten gains and
deter others from violating the securities laws. SEC v. First Jersey Sec., Inc., 101 F.3d 1450,
1475 (2™ Cir. 1996) (disgorgement amount should be calculated by measuring illegal profits, not
amount needed to reimburse defrauded investors); SEC v. First City Fin. Corp., 890 F.2d 1215,
1230 (D.C. Cir. 1989); SEC v. Manor Nursing Ctrs, 458 F.2d 1082, 1103-04 (2“':i Cir. 1972) (*the
effective enforcement of the federal securities laws requires that the SEC be able to make

violations unprofitable™).
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The law does not require precision in determining the amount of disgorgement. Rather, it
“need only be a reasonable approximation of profits causally connected to the violation.” First
City, 890 F.2d at 1231. See also SEC v. ETS Payphones, Inc., 408 F.3d 727, 735 (11" Cir. 2005)
(“the SEC’s burden for showing the amount of assets subject to disgorgement . . . is light: a
reasonable approximation of a defendant’s ill-gotten gains . . . Exactitude is not a requirement’)
(quoting SEC v. Calve, 378 F.3d 1211, 1217 (1 1* Cir. 2004)). The amounts should include “all
gains flowing from the illegal activities.” SEC v. Cross Fin. Servs., 908 F. Supp. 718, 734 (C.D.
Cal. 1995). Where, as here, the fraud is pervasive, the Court should order the wrongdoer to
disgorge all profits stemming from the scheme. CFTC v. British Am. Commodity Options Corp.,
788 F.2d 92, 93-94 (2™ Cir.), cert. denied, 479 U.S. 853 (1986).

The Court has broad discretion to calculate the amount of disgorgement. First Jersey,
101 F.3d at 1475. The wrongdoer, who has created any uncertainty in the amounts through his
violations of the securities laws, bears the risk of any uncertainty. First City, 890 F.2d at 1232;
SEC v. Bilzerian, 814 F. Supp. 116, 121-22 (D.D.C. 1993) (“The SEC need only offer a prima
facie reasonable approximation; the burden then shifts to the defendant to rebut the presumption,
and the risk of uncertainty should fall on the wrongdoer™).

Once the Commission presents evidence reasonably approximating the amount of a
defendant’s ill-gotten gains, the burden of proving the amount is not a reasonable approximation
shifts to the defendant. Calvo, 378 F.3d at 1217; First City, 890 F.2d at 1232; SEC v. Hughes
Capital Corp., 917 F. Supp. 1080, 1085 (D.N.I. 1996), aff'd, 124 F.3d 449 (3" Cir. 1997). The
defendant is then obliged clearly to demonstrate the disgorgement figure is not a reasonable
approximation of his gains. First City, 890 F.2d at 1232.

Under the Judgment, Utsick cannot dispute, for purposes of this motion, the complaint’s
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allegations that he perpetrated a massive securities fraud lasting at least eight years on thousands
of investors, raising more than $300 million in the process. The Commission could, under the
law, seck that entire amount in disgorgement against Utsick, as it represents the gross amount of
money he, his companies, and the entertainment projects he promoted received from investors.
Calvo, 378 F.3d at 1217-18 (it is well within the district court’s discretion to rule the amount of
disgorgement can be the ‘“readily measurable proceeds received from the unlawful
transactions™y;, SEC v. United Monetary Servs., Inc., No. 83-8540-CIV, 1990 WL 91812 at *9
(8.D. Fla. May 18, 1990) (ordering securities fraud defendant to disgorge the gross sums
received from investors); SEC v. JT Wallenbrock & Assoc., 440 F.3d 1109, 1117 (9th Cir. 2006)
(“Where two or more individuals or entities collaborate or have a close relationship in engaging
in the violations of the securities laws, they [may be] held jointly and severally liable for the
disgorgement of the illegally obtained proceeds™).

However, purely for practical reasons, we are not seeking the entire $300 million in
disgorgement from Utsick in this motion. It is unlikely Utsick is ever going to be able to pay
anything close to $300 million. We see little reason to ask the Court to spend its scarce time and
resources evaluating evidence and legal arguments to arrive at a judgment that Utsick is almost
certainly not going to be able to satisfy. Consequently, we seek as disgorgement the amount of
investor funds Utsick personally took from his companies and had the companies use on his
personal expenses.

B, Utsick’s Personal Ill-Gotten Gains

Utsick used investor funds on a massive scale to pay for his expensive lifestyle. The
Commission has attached two affidavits detailing Utsick’s spending barrage. Exhibit 1 is the

affidavit of Andrew Bernstein, a forensic accountant whom the Commission retained to analyze
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the expenses and disbursements of WEI and TEGFIL. Exhibit 2 is the affidavit of Michael
Goldberg, the Receiver in this case. Together they show Utsick used $4,180,979.49 of WEI and
TEGFI money to pay personal expenses.

As detailed in the complaint, Utsick commingled investor funds in the WEI and TEGFI
operating accounts before disbursing them to pay both companies’ expenses, including his
personal ones. Complaint at 1§35-37. Thus, to the extent there is any question regarding the
origin of funds used to pay Utsick’s personal expenses (and the Commission does not believe
there is, as the complaint makes clear the vast majority of funds used to operate the two
companies came from investors), the court should resolve that uncertainty against Utsick.. First
City, 890 F.2d at 1232 (the wrongdoer, who has created any uncertainty in the amounts through
his violations of the securities laws, bears the risk of any uncertainty); Bilzerian, 814 F. Supp. at
122 (“the risk of uncertainty should fall on the wrongdoer™).

Among the many personal expenses Utsick had WEI and TEGFI pay on his behalf were:

* Nearly half a million dollars in alimony and child support payments. Bemstein Aff., Ex.
1, at Y917-18; Goldberg Aff., Ex. 2, at §8.

e Almost $34,000 for personal artwork. Bernstein Aff,, Ex. 1, at 719; Goldberg Aff., Ex. 2,
at 99.

o Nearly $35,000 on expenses related to collector, luxury cars, such as a 1961 Mercedes
and a 1976 Porsche. Bernstein Aff, Ex. 1, at §20; Goldberg Aff., Ex. 2, at §10.

» Just under half a million dollars in credit card bills at locales such as Macy’s and
Bloomingdales department stores, Victoria’s Secret, a dry cleaner, and a veterinarian.
Bernstein Aff.,, Ex. 1, at 22-23.

» More than $100,000 of expenses on his children and the child of his girlfriend, including
payments for tutors, school tuition, summer camp, and college funds. Bernstein Aff,, Ex.
1, at §24; Goldberg Aff, Ex. 2, at 12.

e More than $650,000 for payment of Utsick’s personal income taxes from 1997 through
2005. Bernstein Aff., Ex, 1, at 25.
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¢ Almost $900,000 in premium payments on several personal life insurance policies.
Bernstein Aff., Ex. 1, at §926-30.

¢ Deposits into a personal IRA account. Bernstein Aff,, Ex. 1, at 32.

o A $112,500 payment noted as a loan to Utsick, but for which there was no record of
repayment. Bernstein Aff., Ex. 1, at §33.

¢ Payments to doctors and hospitals on behalf of Utsick. Bernstein Aff,, Ex. 1, at [34.

* Almost $60,000 to Utsick’s personal accountant. Bernstein Aff., Ex. 1, at 136; Goldberg
Aff, Ex. 2, at 13,

»  $400,000 to Utsick’s personal attorneys. Bernstein Aff., Ex. 1, at §37; Goldberg Aff., Ex.
2, at J14.

¢ More than $120,000 in regular monthly condominium maintenance fees for seven years
on a condominium Utsick had his companies purchase in 1998 for him to live in.
Bernstein Aff,, Ex. 1, at 1§38, 40; Goldberg Aff.,, Ex. 2, at {15.

¢ Almost $200,000 on expenses related to a yacht Utsick had his companies buy for him.
Bernstein Aff., Ex. 1, at §42; Goldberg Aff., Ex. 2, at 16.

¢ More than $400,000 in American Express credit card expenses including:
o meals at expensive restaurants;

airline tickets, meals and other travel expenses for Utsick’s girlfriend;

dry cleaning bills;

department store purchases;

sports tickets;

clothing store purchases;

beauty salon visits;

movie tickets;

magazine subscriptions;

groceries; and

pet goods and services.

0000000 O0O0O0

Bemnstein Aff., Ex. 1, at §]48-49.

These extraordinary personal expenses clearly constitute Utsick’s ill-gotten gains. As
discussed in Section I(B) above, Utsick and his companies represented to investors they would
use their money solely for specific entertainment projects. Instead, they commingled investor

funds into operating accounts, from which they paid Utsick’s living and other personal expenses.

10
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At no time did Utsick and the other defendants tell investors they would use investor money to
make Utsick’s alimony and child support payments, pay for his girlfriend to take expensive trips
around the world, buy clothes, go grocery shopping, pay for a luxury condominium, purchase life
insurance policies, pay personal legal and accounting bills, and enjoy the myriad other personal
uses to which Utsick chose to put investor money. Accordingly, it is appropriate for the Court to
order Utsick to disgorge the amount of investor funds he put to personal use.

Furthermore, setting these personal expenses as the disgorgement amount more than
meets the Commission’s light burden of providing “a reasonable approximation of profits
causally connected to the violation.” First City, 890 F.2d at 1231; ETS Payphones 408 F.3d at
735. In fact, Mr. Bernstein’s analysis has provided an exact amount of money Utsick used to pay
his personal expenses. To the extent there is any uncertainty over whether the expenses Mr.
Bernstein’s affidavit describes were truly personal, the Court should resolve that uncertainty
against Utsick, the securities law violator. First City, 890 F.2d at 1232; Bilzerian, 814 F. Supp.
at 121-22."

Because the Commission has met its burden of providing a reasonable approximation of
Utsick’s ill-gotten gains, we ask the Court to set disgorgement in that amount — $4,180,979.49.

C. Prejudgment Interest

The Court should also order Utsick to pay prejudgment interest on disgorgement.
Prejudgment interest on disgorgement awarded for violations of the federal securities laws is a
matter of discretion for the Court. Hughes Capital, 917 F. Supp. at 1089. Where a securities law

violator has enjoyed access to funds over a period of time as a result of his wrongdoing,

' Furthermore, the Commission has already reduced any uncertainty as much as possible through Mr.
Bernstein’s affidavit. Mr. Bernstein deliberately adopted a conservative approach to his analysis by not
including any payments as to which there was any doubt over whether they were personal on Mr. Utsick’s
behalf or business expenses of WEI and TEGFI. Bernstein Aff,, Ex. 1, at 14,

11
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requiring the violator to pay prejudgment interest is consistent with the equitable purpose of
disgorgement. Id. at 1090. In addition, prejudgment interest is based on the wrongful
deprivation of an aggrieved party of its money, including depriving the victim of the opportunity
to realize a fair rate of return on that money. Id; SEC v. Hasho, 784 F. Supp. 1059, 1112
(SD.N.Y. 1992).

Here it is equitable for the Court to order prejudgment interest. As Mr. Bernstein’s
affidavit details, Utsick enjoyed access to investor money to pay his personal expenses for eight
years. He misrepresented to investors during that time how he would use their money, never
telling them he was using it to live a millionaire’s lifestyle. Investors who would have objected
to that use of funds were deprived by Utsick’s deceit of the opportunity to use their money to
make other investments instead and realize a fair rate of return.

In accordance with the terms of the Judgment, the Commission has calculated
prejudgment interest on disgorgement in accordance with the delinquent tax rate established by
the Internal Revenue Service, IRC § 6621(a)(2), and assessed on a quarterly basis, from April 17,
2006 through the date of this motion. That rate of interest “reflects what it would have cost to
borrow the money from the government and therefore reasonably approximates one of the
benefits the defendant received from the fraud.” First Jersey, 101 F.3d at 1476. The
Commission has attached its calculations as Exhibit 3. They result in a prejudgment interest total
of $779,470.69. The Court should add that amount to the disgorgement and order Utsick to pay
a total of $4,960,450.18 in disgorgement and prejudgment interest.

D. The Court Should Also Order A Civil Penalty

The Commission also asks the Court to impose a civil money penalty of $120,000 against

Utsick under Section 20(d) of the Securities Act of 1933 and Section 21(d)(3) of the Securities

12
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Exchange Act of 1934. These statutes are virtually identical and establish three tiers of penalties.
Under the first tier, the Court may impose a penalty of up to (i) $6,500 on a defendant for each
securities law violation or (ii) the gross amount of pecuniary gain to a defendant as a result of his
violations. Under the second tier, the Court may impose a penalty of up to (i) $65,000 on a
defendant for each securities law violation or (ii) the gross amount of pecuniary gain to a
defendant as a result of his violations. The second tier applies where the violation involved
“fraud, deceit, manipulation or deliberate or reckless disregard of a statutory requirement.”
Section 20(d)(2)(B) of the Securities Act, 15 U.S.C. §77t(d)(2)(B).

Finally, under the third tier, the Court may impose a penalty of up to (i) $130,000 on a
defendant for each securities law violation, or (ii) the gross amount of pecuniary gain to a
defendant as a result of his violations. The third tier applies where the requirements of a second-
tier penalty are present and the violation “directly or indirectly resulted in substantial losses or
created a significant risk of substantial losses to other persons.” Section 20(d)(2)(C) of the
Securities Act, 15 U.S.C. §77t(d)(2)(C).2

Here, the requirements for a third-tier penalty are easily satisfied. Utsick’s actions
involved “fraud, deceit, manipulation or deliberate or reckless disregard of a statutory
requirement” that “directly or indirectly resulted in substantial losses or created a significant risk
of substantial losses to other persons.” As set forth in Section I(B) above, Utsick and his co-

defendants sold investors more than $300 million of unregistered securities by, among other

* The listed statutory amounts are $5,000 for the first tier, $50,000 for the second tier, and $100,000 for
the third tier. However, under the Federal Civil Penalties Inflation Adjustment Act of 1990, as amended
by the Debt Collection Improvement Act of 1996, those amounts were adjusted due to inflation in 1996,
2001, and to the present amounts in 2005. See 17 CFR Pt. 201, §201.103 and Table III to Subpart E. The
adjusted rates apply to this case since Utsick’s fraudulent conduct began no later than 1998 and continued
through 2005. Utsick’s conduct overlaps all three of the adjusted amounts — $110,000 per violation for a
third-tier penalty for conduct occurring from 1998 until 2001, $120,000 per violation for conduct
occurring from 2001 until February 2005, and $130,000 per violation for conduct occurring after
February 2005. Because the bulk of Utsick’s illegal conduct occurred during the period when the
statutory amount was $120,000, we seek that amount as a third-tier penalty here.

13
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things, baselessly promising them annual returns of 15 to 25 percent. In contrast to the promises
of a secure, money-making investment, many of Utsick’s projects lost money, which he omitted
telling investors. In addition, Utsick and his co-defendants misrepresented how they were
spending investor money, failed to disclose commissions and other payments to sales agents, and
omitted disclosing cease-and-desist orders from several states.

Under the third tier, the Court could levy a penalty of up to the gross amount of Utsick’s
pecuniary gain — $4,180,979.49 — or up to $110,000, $120,000 or $130,000 per violation
(depending on the time frame as discussed in footnote 2). Considering that Utsick sold
thousands of investments, and that each sale constituted a violation of, at a minimum, Section 5
of the Securities Act of 1933 because it involved the sale of an unregistered security, the Court
could levy a penalty running into the tens of millions of dollars.

Again, purely for practical reasons, we are not asking the Court to impose that high a
civil penalty. It is unlikely Utsick will be able to pay anything close to that amount, and
therefore it would be a waste of the Court’s time to ask it to weigh facts and analyze legal issues
related to a higher penalty. However, the facts and the law cited above more than justify a
$120,000 penalty — representing the maximum, statutory, third-tier, per-violation amount. For
those reasons the Commission asks the Court to order Utsick to pay a $120,000 penalty.

E. The Statute of Limitations Does Not Preclude a Civil Penalty

One defense Utsick may raise to imposition of a civil penalty is that some of his conduct
fell outside the statute of limitations. Some authorities hold that under 28 U.S.C. § 2462, the
Commission may not seek a civil penalty for conduct that occurred more than five years before it
brought a lawsuit. Johnson v. SEC, 87 F.3d 484 (D.C. Cir. 1996). But see SEC v. Rind, 991 F.2d

1486 (9™ Cir. 1993) (holding no statute of limitations applies to a Commission action to enforce

14
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the securities laws), and SEC v. Miller, No. Civ.A.1:04cv1655-JEC, 2006 WL 2189697 at *7-8
& n.9 (N.D. Ga. July 31, 2006) (noting the 11" Circuit has suggested no statute of limitations
applies to civil penalty claims under the Securities Act).

Even if the Court were to hold the five-year statute of limitations set forth in 28 U.S.C. §
2462 applies to this action (and we are not suggesting the Court should), it would not preclude
the $120,000 penalty the Commission seeks. The majority of the illegal conduct in this case
occurred after April 17, 2001 — five years before the date the Commission brought this action.
Accordingly, there is more than enough evidence to justify a $120,000 penalty.

IV. CONCLUSION

For all of the reasons stated in this motion, the Commission asks the Court to enter a final
Jjudgment against Utsick:

(1) Setting disgorgement at $4,180,979.49;

(2) Setting prejudgment interest on disgorgement at $779,470.69; and

(3) Ordering a civil penalty of $120,000;
for a total of $5,080,450.18, plus post-judgment interest. We attach a proposed final judgment

for the Court’s convenience.

Respectfully submitted,

September 9, 2008 By:  s/Robert K. Levenson
Robert K. Levenson
Regional Trial Counsel
Florida Bar No. 0089771
Attorney for Plaintiff
Securities and Exchange Commission
801 Brickell Avenue, Suite 1800
Miami, Florida 33131
Telephone: (305) 982-6341
Facsimile: (305) 536-4154

15



Case 1:06-cv-20975-PCH  Document 283  Entered on FLSD Docket 09/09/2008 Page 16 of 17

levensonr@sec.gov

CERTIFICATE OF SERVICE
I'HEREBY CERTIFY on September 9, 2008, I electronically filed the foregoing document
with the Clerk of the Court using CM/ECF. [ also certify that the foregoing document is being
served this day on all counsel of record or pro se parties identified on the attached Service List in the
manner specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or
in some other authorized manner for those counsel or parties who are not authorized to receive
electronically Notices of Electronic Filing.

s/ Robert K. Levenson
Robert K. Levenson

SERVICE LIST

Securities and Exchange Commission v. Jack Utsick, et al.
Case No. 06-20975-CIV-HUCK
United States District Court, Southern District of Florida

Richard Kraut, Esq.

Dilworth Paxson LLP

1133 Connecticut Avenue, N.W., Suite 620
Washington, DC 20036

Telephone: 202/452-0900

Facsimile: 202/452-0930

Counsel for John P. Utsick

Service by U.S. Mail

David R. Chase, Esq.

David R. Chase, P.A.

1700 E Las Olas Blvd Ph 2

Fort Lauderdale Florida 33301-2407
Telephone: (954) 920-7779
Facsimile: (954) 923-5622
Co-counsel for John P. Utsick

Service by CM/ECF Electronic Notice

le



Case 1:06-cv-20975-PCH  Document 283  Entered on FLSD Docket 09/09/2008 Page 17 of 17

Richard A. Serafini, Esq.

Greenberg Traurig, P.A.

401 East Las Olas Boulevard

Suite 2000

Ft. Lauderdale, FL 33301

Telephone: 954/765-0500

Facsimile: 954/765-1477

Counsel for Robert Yeager, Donna Yeager,

American Enterprises, Inc., and Entertainment Funds, Inc.
Service by CM/ECF Electronic Notice

Michael I. Goldberg, Esq.

Akerman Senterfitt

350 East Las Olas Boulevard, Ste. 1600

Fort Lauderdale, Florida 33301

Telephone: 954/468-2444

Facsimile: 954/463-2224

Receiver for Worldwide Entertainment, Inc. and
The Entertainment Group Fund, Inc.

Service by CM/ECF Electronic Notice

17



Case 1:06-cv-20975-PCH  Document 283-2  Entered on FLSD Docket 09/09/2008  Page 1 of 67

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

(MIAMI DIVISION)
CASE NO. 06-20975-CIV-HUCK/SIMONTON

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,
V.

JOHN UTSICK, et al.,

Defendants.
/

AFFIDAVIT OF ANDREW C. BERNSTEIN CPA

1. My name is Andrew C. Bernstein. | am over the age of 21 and otherwise
competent to testify. The facts in this affidavit are based on my personal knowledge.

2. I 'am an accountant by education and training, and a certified public accountant by
profession. I graduated from the University of Florida with a bachelor of science degree in
accounting in 1980, and have been continuously licensed as a certified public accountant in
Florida since 1981.

3. Since 2003, 1 have been a director at the certified public accounting firm of
Berkowitz Dick Pollack & Brandt (“BDPB™) in the firm’s financial advisory services practice
group, which includes providing forensic accounting services, economic dispute analysis,
corporate investigations, valuation services, services in support of corporate transactions, and
bankruptcy and reorganization services. I have experience in all of those areas.

4. Prior to joining BDPB, I was a director and principal in the forensic and financial
advisory services sections of major international accounting and consulting firms, including

KPMG and PricewaterhouseCoopers, for 13 years.
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5. I have be;sn engaged as an expert witness and consultant and provided testimony
in numerous matters in state and federal court, administrative proceedings, the International
Court of Arbitration, and American Arbitration Association arbitrations. My CV, which contains
more details of these matters, is attached to this affidavit as Exhibit 1.

6. In February of 2008, the Securities and Exchange Commission retained BDPB
and me to review and analyze the books and records of two companies, The Entertainment
Group Fund, Inc. (“TEGFI”) and Worldwide Entertainment Group, Inc., (“WEI”). Specifically,
the Commission asked BDPB and me to determine the amount of payments these two companies
had made directly to John P. “Jack” Utsick or for the benefit of Utsick for non-business purposes
from 1997 through January 2006,

7. BDPB is charging the Commission $325 an hour for my services in this matter, a
discount from my normal billing rate of $375 an hour. In addition, BDPB is charging the
Commission $175 to $230 an hour for the services of other firm accountants.

8. The resuit of BDPB’s work in this matter is attached as Exhibit 2 to this affidavit.
I describe it in more detail throughout the remainder of the affidavit,

9. Prior to the Commission retaining BDPB, another accounting firm employed by
the Receiver over TEGFI and WEI had begun work similar to that the Commissjon retained my
firm to perform. Thus, part of our work included reviewing the analysis the previous firm had
conducted and meeting with that firm’s accountants to discuss their work. However, all of the
conclusions BDPB reached in Exhibit 2 are based on our independent analysis of the books and
records of TEGFI and WEI and other financial documents, and we did not rely in any way on the

previous firm’s analysis in reaching any of our conclusions.
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10.  In addition to meeting with the prior accounting firm, we also met with the
Receiver now in charge of TEGFI and WEI, Michael Goldberg, Esq., to discuss, among other
things, the nature of the business operations of TEGFI and WEI before he was appointed, such as
what the businesses did, how they were organized, how they operated, and what records the
companies maintained. As our work progressed, we also met with Mr. Goldberg to discuss
criteria for defining which expenses of the companies we would categorize as business expenses
and which we would categorize as personal expenses of Mr, Utsick.

| 11.  We also met with Francisco Centeno, whom TEGFI and WEI had employed as an
accountant prior to the time the Court appointed Mr. Goldberg as Receiver, to discuss the
financial records of the two companies and how they were kept, as well as to clarify the nature of
and reason for certain categories of expenses we reviewed.

12. During the course of our work, BDPB accountants reviewed general ledgers for
TEGFI and WEI, credit card statements, bank statements, and cancelled checks, which we used
to document the date, amount, and recipient of the companies’ disbursements, as well as the
location and description of the goods or services provided.

13.  In addition, I reviewed the complaint the Commission filed against Mr, Utsick
and others in April 2006, as well as the various status reports the Receiver filed with the Court.

14, As described in detail throughout this affidavit, I and other BDBP accountants
used a number of methods to determine whether to classify particular disbursements as business
expenses of the companies or personal expenses of Mr. Utsick. In general, however, we took a
conservative approach in that if there was any doubt as to whether a disbursement was for
business or personal purposes, we classified it as a business expense and did not include it in

Exhibit 2.
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15.  As summarized in Tab 1 of Exhibit 2, BDPB and I concluded that from 1997
through January of 2006, TEGFI and WEI made a total of $4,180,979.49 in personal
disbursements either directly to Mr. Utsick, or to others on his behalf or for his benefit. We
broke these disbursements up into two general categories: those we determined from the general
ledgers of the two companies (and, in some cases, related documents such as bank statements or
cancelled checks) and those we determined from American Express credit card statements.

16.  The general ledger category of personal disbursements in Tab 1 is further broken
down by specific categories of expenses in Tab 2. Tab 3 provides further details of the
categories of disbursements summarized in Tab 2, such as the actual date each disbursement in
each category was made, who received the disbursement, and how we documented the
disbursement (i.e., on the general ledger of one or both of the companies, in a bank statement,
and/or through a cancelled check).

17. To demonstrate the relationship between Tabs 2 and 3, the first line item in Tab 2
shows that TEGFI paid $423,582.40 in alimony and child support payments to Mr. Utsick’s
former wife, M.E. Utsick. See Tab 2 at Page 1. In Tab 3, we list the factual support for that
total, listing the recipient (M.E. Utsick), the date of each individual payment comprising the total
in Tab 2, the account name in the TEGFI general ledger under which each payment was
recorded, and where we documented the payment (the general ledger, a cancelled check, and/or a
bank statement). See Tab 3 at Page 1.

18.  We preliminarily concluded that these payments were personal expenses on Mr.
Utsick’s behalf by TEGFI based on the fact that the account in which TEGFI recorded them was

called “Alimony ME.” Mr. Goldberg confirmed the personal nature of these payments.
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19.  The second category of expenses in Tabs 2 and 3 was for the purchase of and
other payments related to artwork. We concluded that TEGFI paid $33,957.18 for artwork. See
Tab 2 at Page 1 and Tab 3 at Page 2. The majority of these disbursements were listed in a
TEGFI account called “art.” Mr. Goldberg informed us that based on his review of the
operations of TEGF], the company did not purchase any art for its offices, but that Mr. Utsick
did buy artwork for himself. Accordingly, we included these expenises as personal
disbursements for Mr, Utsick’s benefit in Exhibit 2.

20.  The third category of expenses in Tabs 2 and 3 we broadly categorized as
automobile-related,. We concluded that TEGFI spent $5,000 on automobile leasing and
$29,909.08 on various automobile expenses, such as repaits, accessories, and licensing fees. See
Tab 2 at Page 1. The specific payments and recipients of each payment are listed on Page 2 of
Tab 3. Mr. Goldberg confirmed these were expenses related to Mr. Utsick’s personal cars, and
that TEGFI did not own any cars for any business purpose. We therefore included them in
Exhibit 2,

21, The fourth category of expenses in Tabs 2 and 3 we listed as stock trading. The
total of these disbursements was $11,344.23. See Tab 2 at Page 1. As noted in Tab 3, the
TEGFI general ledger accounted for these payments under the category of “stock quote
expense.” See Tab 3 at Pages 2-3. These payments were made approximately monthly, and
primarily from 1997 through 1999. Based on our discussions with Mr. Goldberg, the regular,
monthly timing of these payments, and the general ledger category, we concluded these
payments were an expense related to a monthly stock quotation service. We understand from

Mr. Goldberg these expenses stemmed from Mr. Utsick’s investment and trading of investor
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funds that were not authorized under the agreements investors signed. We therefore included
them in Exhibit 2.

22.  The fifth category of expenses in Tabs 2 and 3 we listed as “Expenses — Various.”
See Tab 2 at Pages 1-2 and Tab 3 at Pages 3-6. These were a series of payments to various
merchants and other service providers, as well as for credit card bills for Citibank and Diners
Club cards. The merchant payments, set forth individually in Tab 3, included disbursements to,
among others, Macy’s and Bloomingdales department stores, Victoria’s Secret, a dry cleaner, a
veterinarian, and Whirlpool. The total of these payments was $491,012.21.

23.  These expenses were primarily documented in a TEGFI general ledger account
named “stockholder distributions.” See Tab 3 at Pages 3-6. This account was also used to
record numerous other types of expenses that were clearly personal distributions to ot for the
benefit of Mr. Utsick, such as disbursements to college funds for Mr. Utsick’s children and
schools and camps they attended (see Paragraph 24), payment of Mr. Utsick’s income taxes (see
Paragraph 25), and payment of various medical bills (see Paragraph 35). Based on use of the
same “stockholder distributions” account to make those personal payments, and the personal
nature of the payments described in Paragraph 22, we concluded the payments referred to in that
paragraph were, in fact, personal payments on Mr. Utsick’s behalf.

24.  The sixth category of expenses in Tabs 2 and 3 we listed as “Family/Relation.”
See Tab 2 at Page 2 and Tab 3 at Page 6. Theses included disbursements to college funds in the
names of Mr. Utsick’s children, payments to a school and a summer camp, payments for tutors,
and disbursements to Jennifer Homan. We learned from Mr. Goldbetg the names of Mr.
Utsick’s children as well as the fact that Ms. Homan was Mr. Utsick’s girlfriend. Given those

facts, and, as discussed in Paragraph 23 above, the fact that the payments were included in the
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“stockholder distributions™ account, we concluded these were personal expenses on Mr. Utsick’s
behalf. Their total was $107,172.02,

25,  The seventh category of expenses we labeled as “Income Taxes.” See Tab 2 at
Page 2. As set forth in more detail in Tab 3, these involved regular annual payments to the
Internal Revenue Service or the U.S. Treasury in March and April from 1997 through 2005 for
taxes. See Tab 3 at Pages 6-7. They were generally documented in the TEGFI “stockholder
distributions” account. Mr. Goldberg informed us these payments were not for any tax
obligations TEGFI or WEI incurred. Accordingly, we concluded they were payments for Mr.
Utsick’s personal income taxes, and included them in Exhibit 2. The total of these
disbursements was $653,756.

26.  The eighth category of expenses we labeled “Life Insurance.” See Tab 2 at Page
2 and Tab 3 at Page 7. These were payments on numerous life insarance policies under which
Mr. Utsick was the named insured. Before including any insurance payments as personal
expenses of Mr. Utsick, we had to determine the beneficiaries of the policy, so we would know
whether the policies were individual or policies of the businesses. It is not unusual for
businesses to maintain so-called “key man” life insurance policies on top officers, especially in
situations where, as here, one person is in charge of most or all of the business operations.

27. We were provided with copies of many of the policies, and were able to
determine by a policy’s beneficiary whether it constituted a business or personal expense. The
result of our analysis of the life insurance policies is set forth in Tab 4. So, for example, the first
policy listed in Tab 4, a policy with John Hancock, had as its beneficiary TEGFI. We therefore
concluded this was a TEGFI “key man” policy on Utsick, classified it as a business expense, and

did not include the premiwm payments on it in our total of personal disbursements in Exhibit 2.
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28.  Similarly, we reviewed three policies with TransAmerica. As set forth in Tab 4,
those policies had as their beneficiaries, Mr. Utsick’s estate, Ms. Homan’s estate, and Mr.
Utsick’s ex-wife. The first two also listed WEI as beneficiaries. We understand from Mr.
Goldberg that Mr. Utsick assigned these two policies to him after he was appointed Receiver,
which is why WEI is listed as a co-beneficiary. Based on all this information, we concluded all
three of these policies were not company policies, and classified the premium payments on them
as personal disbursements on Mr. Utsick’s behalf,

29.  We also found payments on four policies with Travelers as noted in Tab 4. We
had records showing the annual premiums on three of the four policies. We also found records
showing $1,394,491.40 in payments to Travelers, but the individual payments did not correlate
to any of the known premijum amounts. Therefore, we had to determine how to allocate the
payments. Since two of the four policies were personal policies — i.e., had Mr. Utsick as the
beneficiary, and two were business policies — 1.e., had TEGFI as the beneficiary — we allocated
50 percent of the payments on the four Travelers policies as personal, and 50 percent as business
expenses. That resulted in $697,245.70 in personal payments on Travelers insurance policies.

30. Based on this analysis, we concluded TEGFI and WEI made a total of
$890,477.92 in premium payments on personal life insurance policies of Mr. Utsick, which are
included as personal expenses as set forth in Tabs 2, 3, and 4.

31.  The ninth category of expenses was additional insurance-related disbursements
we labeled “Insurance.” See Tab 2 at Page 2 and Tab 3 at Page 7. These were additional
payments on life and automobile insurance policies. Their total was $6,166.09. We listed these
in a separate category because we did not have individual policies to review, but only records of

the payments and the company being paid. We included them as personal payments because
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they were included in the “stockholder distributions™ account that, as discussed earlier, listed
personal payments for Mr. Utsick or on his behalf.

32,  The tenth category of expenses — “IRA” — involved two payments to an IRA
account at Citibank in the name of Mr. Utsick totaling $8,000. See Tab 2 at Page 2 and Tab 3 at
Page 7. Because the account was in Mr. Utsick’s name and these payments were documented in
the “stockholder distributions” account, we included them as personal payments for Mr. Utsick’s
benefit.

33.  The eleventh category of expenses was a November 2, 2005 payment for
$112,500 by WEI. See Tab 2 at Page 3 and Tab 3 at Page 7. This was listed on WEI's general
ledger as a loan fo Mr. Utsick. Because we found no evidence the loan was ever repaid, we
included it as a personal payment to Mr. Utsick.

34.  The twelfth category of expenses we labeled “Medical.” See Tab 2 at Page 3 and
Tab 3 at Page 7. These were payments by TEGFI to different doctors and hospitals between
1997 and 2005 totaling $20,093.46. See Tab 3 at Page 7. They were documented in the
“stockholder distributions” account as well as accounts labeled “medical expenses” and
“insurance - group.” We concluded these were personal payments simply because payments to
individual physicians and hospitals are not ordinary-course business expenses. Medical expenses
at corporations are normally handled through insurance premiums. In addition, many of these
payments were included in the “stockholder distributions” account.

35.  The thirteenth category of expenses we labeled “Payments to Utsick.” See Tab 2
at Page 3 and Tab 3 at Pages 7-8. These were a series of regular payments every two weeks in

the same amount ($3,846.16) between October 2004 and July 2005. See Tab 3 at Pages 7-8.
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They totaled $80,769.36. Id We concluded these were salary payments to Mr, Utsick based on
the fact that they were made every two weeks and were for the same amount every time.

36. The fourteenth category of expenses we labeled “Professional Fees —
Accounting.” See Tab 2 at Page 3 and Tab 3 at Page 8. These were payments from 2000
through 2004 to an accountant named Ira Baraz totaling $58,890. We included these as personal
disbursements on Mr. Utsick’s behalf based on Mr. Goldberg telling us that Mr. Baraz performed
personal accounting services for Mr. Utsick, such as preparing his income tax returns, rather than
business services for TEGFI or WEL

37.  The fifticenth category of expenses we labeled “Professional Fees - Legal.” See
Tab 2 at Page 3 and Tab 3 at Page 8. These were payments from 1999 through 2005 to two
different law firms totaling $400,248.56. We included these as personal disbursements on Mr.
Utsick’s behalf based on Mr. Goldberg telling us that these lawyers performed personal legal
services for Mr. Utsick, such as criminal defense work, rather than business services for TEGFI
or WEL

38.  The sixteenth category of expenses we labeled broadly “Residence.” See Tab 2 at
Page 3 and Tab 3 at Pages 8-9. The first four dated payments, dated February 25, March 30,
May 6, and July 1, 1998, were rent paymeﬁts by Mr. Utsick on a condominium at Portofino
Towers in Miami that TEGF] paid for Mr. Utsick to purchase and live in. After Mr. Utsick
finalized his purchase in August 1998, the remaining payments were disbursements were to pay
condominium maintenance fees. See Tab 3 at Pages 8-9 under the heading “Portofino Towers.”
We learned the forgoing information from Mr. Goldberg. The total of these payments from 1998
through 2005, which are found under the headings “Portofino Towers” and “Portofino Tower

Condo Association,” was $121,773.61.

10
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39.  We included the Dovenmuchle Mortgage payments in this category because they
were recorded in the “stockholder distributions” account that, as we previously discussed, was
established to record personal payments to Mr. Utsick. The total of these payments was
$46,799.15.

40.  The remainder of the payments in this category represent a variety of tax, real
estate, insurance, management fee, and storage charges relating to Mr. Utsick’s residences. See
Tab 3 at Pages 9-10.

41, The seventeenth category of expenses we labeled “Travel.” See Tab 2 at Page 3
and Tab 3 at Page 10. This involved a $9,500 payment on December 31, 1998 to Mr. Utsick
docurnented in the “stockholder distributions™ account in TEGFI’s general ledger. Because it
was included in this account, we listed it as a personal payment.

42.  The eighteenth and final category of expenses in Tabs 2 and 3 we labeled “Yacht
Related.” See Tab 2 at Page 3 and Tab 3 at Page 10. These disbursements totaled $190,500.
Mr. Goldberg informed us these payments were all related to one boat purchased for Mr.
Utsick’s personal use.

43.  The other large group of disbursements we reviewed was in American Express
credit card statements. The result of our analysis of these statements is summarized at Tab 5.
The individual entries supporting the totals in Tab 5 are set forth in Tab 6.

44.  Tabs 5 and 6 show that TEGFI and WEI paid a total of $403,063.70 for charges
on the American Express credit card that we concluded were personal expenses of Mr. Utsick’s,
In connection with this conclusion, we made a number of assumptions which are documented in

Tab 5. We also received information from Mr. Goldberg that led us to certain conclusions.

11
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45.  The first category, “Restaurant, Food and Beverage,” involved expenses totaling
$119,426.65 that Mr. Utsick and Ms. Homan incurred primarily in the Miami, Florida area. See
Tab 6 at Pages 1-8. We understood from Mr. Goldberg that Mr. Utsick traveled extensively on
business for TEGFI and WEI, and we therefore made the decision we would consider travel
expenses outside the South Florida area for Mr. Utsick as business expenses, and not include
them in Exhibit 2. However, as described in Note 3 of the Assumptions in Tab 5, we listed
restaurant, food, and beverage charges incurred in the Miami area as Mr. Utsick’s personal
expenses. Expenses in this category outside the Miami area were either incurred by Ms. Homan,
involved Mr. Utsick’s travel on a cruise ship for personal reasons, or were incurred during Mr.
Utsick’s visit to an adult entertainment establishment in Venezuela.

46.  The second category, “Travel,” involved expenses totaling $108,066.41 that Ms.
Homan incurred from 2000 through 2005 while traveling, primarily for airline tickets, travel
agency service fees, and food and drink. See Tab 6 at Pages 8-16. As discussed in Paragraph 45
and in notes 4 and 5 of the Assumptions in Tab 5, although we did not list any travel expenses of
Mr. Utsick’s as personal expenses, we did include travel expenses of Ms. Homan and Mr.
Utsick’s relatives as personal expenses, since; according to Mr. Goldberg none of them worked
for TEGFI or WEI, and he could not discern any business purpose for these expenses.

47.  The third category, “Hotel and Lodging,” involved expenses: the records
indicated that Ms. Homan incurred; that correlated to known dates and locations of travel for Ms.
Homan; or that the Receiver indicated Utsick had incurred.

48. The fourth category, “Goods and Services,” involved payments totaling
$46.939.91 from 2000 through 2005 on a variety of clearly personal services by both Mr, Utsick

and Ms. Homan, including dry cleaning bills, department store charges, sports tickets, electronics

12
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store purchases, clothing store bills, beauty salon visits, movie ticket purchases, and duty-free
shops, among others. See Tab 6 at Pages 17-22. Mr. Goldberg confirmed there were no business
purposes for these purchases.

49.  The other categories of American Express charges we included as personal
expenses for the same reason — Groceries (see Tab 6 at Pages 22-25), automobile-related charges
(see Tab 6 at Page 25; Mr. Goldberg confirmed that neither TEGFI nor WEI had “any company
cars), Medical bills (see Tab 6 at Pages 25-26), Pet Goods and Services (see Tab 6‘ at Pages 26-
27), Pharmacy charges (see Tab 6 at Pages 27-30), Flowers (see Tab 6 at Page 30), Gas charges
(see Tab 6 at Pages 30-31), periodical Subscriptions and Catalogs (see Tab 6 at Pages 31-32),
and the miscellaneous charges Ms. Homan incurred listed on Pages 27 and 32 of Tab 6. In each
of these cases, the charges were for plainly personal items, and Mr. Goldberg confirmed there

was no business purpose for them.

I hereby swear under penalty of perjury that the preceding facts are true to the best of my

knowledge.

U eofe=

Andrew C. Bernstéin

STATE OF FLORIDA )
) ss:
COUNTY OF MIAMI-DADE )

The foregoing affidavit was acknowledged before me this Iii day of August 2008 by Andrew C.

Bemstein, who is personally known to me or ___ produced as identification, and
who did take an o:
Notary Public
My Commission expires: LENA R ELJAIEK
MY COMMISSION # DD441081
Commission Number: EXPIRES: June 15,2009

{#407) 388-0153 Florda Notary Seviomcom
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EXHIBIT 1
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SEC v Utsick
The Entertainment Group Fund, Inc. {"TEGFI")} and Worldwide Entertainment, Inc. ("WEI")
Overall Summary of Personal Disburgsements Related to J, Utsick

[ Personai Dishurssments | -~ TEGF [ WEI ] Total | REF ]
From General Ledger 3 349794306 $ 27997273 % 3, 77791579 Tab2and 3
From Credit Card Statements 165,314.80 237,748.90 403,063.70 TabSand 6

Total § 3663,257.86 § 517,72163 § 4,180,979.49

Page 1 of 1
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EXHIBIT 2
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The Entertainment Group Fund, Inc. (*"TEGFI") and Worldwide Entertainment, Inc. ("WEI")

Summary of Personal Disbursements Related to J, Utsick
Sorted By Alphabstically by Classification

I i Thase transactions represents disbursements supporteﬁ I:vnank Statements and check.s; Bank Statements only, Check Only a'nc-llur General

! Ledger.
Clagstfication Payee TEGFI WEI Total
Alimony/Support IMEUTSICK Personal 433,587 40 - 423 882 40
P WIFE Personal 9,900.00 u 9.900.00
WIFE PHARMECEUTICAL Personal 8.470.44 - 847044
CN Parsonal 207641 - 202641
FIRST USA ME Personal 20000 - $00.09 |
Allmony/Suppart Total $ 4427925108 - 1§ s
Adt SEVEN SEAS MARINER Parsonal 15,570.18 - 15,570.13
DONALD MCNEAL PAINTING Personal 7,800.00 - 7.800.00
8 HOMLEY PAINTING Personal 7,000.00 - 7.000,00
Parsonal 1,500.00 - 1.900.00 |
ERIA DEL SOL FRAME Parsonal 131200 - 1.312.00 |
APPRAISAL WORKS Personal 375.00 - 37500
Art Total [ 5T AT S - |$ 3395748
[Auto Lease |DELRAY TOYOTA, _Personal 5,000.00 - 5,000.00
Auto Lease Total $ 500000 § - 18 5,000.00
Exf - Aute IAUTOMOBILE EXPENSES Perscnal 8,076.17 - 807817
VEHICLE § SERVICE Personal 4.033.73 - 4£033.73
PER BARAZ Personal 2,695.60 - 5.695.89 |
DEALERS SERVICE Personal 3,639.40 - 398940 |
ROBERTS AUTQ REPAIR Personal 2.961.04 - 296101 |
Personal 1,052.00 - 1,052,00 |
Personal 85000 - _B50.00 |
Personat 800,00 - 800.00
Personal 586.00 N 686.00 |
Personal B07.01 - 607,01 |
Persanal 579.00 - 579.00 |
Persona 481,24 p 45124 |
Personal 425,00 - 425.00
Pergonal 400.00 L 400.00
Personal 400.00 - 400.00 |
LEQ'S SPEEDOMETER Personal 348.13 - 346.13
lGASH Pergonal ; 40.00 - 140.00
TQUCH OF CLASS Personal 26.00 - 125.00 |
FLDEPT OF XP Personal 163.00 - 103.60
|AAA Personal B0.0D - £0.00
|CLERK OF CQURT Persona 8400 - 84.00
\ WILLIAM 8 ABRAMSON Personal 7500 - 7500
’ PECO Petsonal 57.00 - B7.00
[DADE COUNTY AUTO TAG AGENCY Personal 55.70 = 55.70
CITY OF BEVERLY HILLS Personal 28.00 - 2800
CITY OF FT LAUD Parsonal 28,00 - 28.00
[FL DRIVERS LIC 18.00 - 15.00
CITY OF HOLLYWOOD {Personal 16.00 - 16.00 |
Expenses - Aufo Total $ 2990008(% - 1% 2690008
Expenses - Stock Trading IDBC Personal 177473 - 177473
|E SIGNAL STOCKS Personal 1,848.00 = 1.848.00 |
[VOICESTREAM Parsonal 1,150.00 = 115000 |
PBCC |Personal 271, - 271.25
[CABELVISION |Personal 68.20 - £8.20 |
CHARTER COM [Perscna) 132.05 - 32,08
Expenses - Stock Trading Votal $ 11,344.23 [ § - I3 11,244.23
Expenses - Various [CITIBANK Pergonal 90,257.64 74,139.06 164,396.87
{Blenk per Source) Personal B7,971.87 - B7.971.07
|mdse ciicom pers. Personal 73,188.93 - 73.186.93 |
MDSE PERSONAL Personal 44,438.53 = 44.438.53 |
ERDS KNIGHT CASH ADVANCE Personal 19,300.00 - .300.00 |
[DINERS CLUB INTERNATIONAL ____  _ [Pefsarial 10,119.32 2,774.31 803,63 |
MDSE Parsonal 12,532.31 - ,532.3
JANET JACK GREENVILLE Parsonal 10,000.00 - 10,000.00 |
C & C CLOSETS Parsonal 8,672.00 - 622,00 |
TRAVEL COSTS CASH Personal 9,500.00 - 9,500.00
SERVICES Parsonal 136865 - 7.369.
AR TRAVEL Persore] 7,006.28 - 7.006.25
Kil NUTTERESY Personal 6,860,50 - 6.850.50 |
|§QNTRU§ T Pej 5,2458.88 - 5,248.68
CLAUOIA HUGHES Personal 4,000.00 - 4,000.00
[REGIONS BANK Pergonal ,800.00 - 3,800.00
OCEANWALK HOMECWNERS ASS [ 3,766.45 - 3,765.45
REST Personal 546493 - 3,464,93
J SPARAPAN Parsonal 3.300.00 - . 300.00
PAT METHEN PORTGASH JAGK Personal ,100.00 - 100.00 |
RAPID TITLE ESCROW Parsonat 98153 - 1 881.63
DISCOVER Personal 160,00 - 150,00
DRIFTWOQOD PLAZA Personal ,000.00 “ 2,000
BLOOMINGI Personal 052,00 - 1,562.00
JUNITED BANK Personal 500,00 - 1,500.00
LODGING Personal 28503 - 1,265.03
JeMoBLEY [P | 1.20000 - 1,200.00 |
|SONORA VET SPECIALISTS Personal 113200 - 1,132.
L FAMILY Wi RM Pearsonal 1.087 00 - 1,087,090 |
HODGESON,RUSS Porsoml 98934 - 98934
DAM INS AGENCY Personal 15 - 988,75
[CAMERON ANDERSON Personal 900.00 = £00.00
OTHER MISC Perscnal 813.5¢ - 813.51
CITY OF MIAM! BCH Personal 800.00 - 800.00
HEALTHCARE Personal 784.82 - 784.62
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Classification ayee TEGFI WE! Tolal Amount
Expanses - Various [UTSIGK Personal 757.34 - 757.34
||J URANGSET Passonal 541.99 - 541.80
I TANYA Persanal 500.00 - 500.00
INKNOWH T 3011853 Personal 500,00 - 500.00 |
BLOOMILS Personal 500.00 - 500.00
[PER FLUNDS Personal __ 500.00 = 00.00
ICHARGEBACK Persona}_ 43400 - 484,00
AIRBORNE Personal 383.24 = 380.24
'LWHOA Parsonal 366.57 : 386.57
DWHOA Persons! 360,00 : 360.00 |
IIRA MOTRGAGE CORP Perscnal 318.00 - 318,00
| 282.45 - 262,48
Perscnal 258,87 - 25667
Personal 15.00 - 21500
Pareonal 1130 - 211.30
CVE INC Persanal 102.83 - 20283
Pergonal 162 - 182.00
- Pergonal 185,10 - 185,10
WHIRLPOOL Personal 170.32 - 170.32
[CAINE & WEINER & ASSOC Personal 166.06 - 86.08
CITY WCBE AIC P | 154 43 - 54,43
CAR RENTAL Personal 100.85 - .65
CAMERON KUGEL Persanal 100.00 ] 100.00 |
ICENTER PARK STORAGE Personal 100.00 - 100.00
KOTSUKI Personal 58,38 - £3.38
NAT RECOVER Personal 50.15 - 50.16
Perdonal 19.20 - 19.20
Personal 18.00 - 18.00
Personal 7.80 - .80
Personal (24.65) - {24,
Personal (50.00] = {50
Personal {B5. - 65.
Personal {300.22) “ (300.22)
Personal (500.00 - 500
Personal (2,908.79) - {2.908.7
Peisonal 000.00 - 5,000.00!
Expensas - Various Total § 4140998408 76.813.37 |$ 4109224
Family/Relation JENNIFER HOMAN [Parsonal 44,000.00 - 44.000.00
COLLEGE BOUND FUND Personal 18,450.00 - 19,450.00
COLLEGE FUND Personal 18,000.00 - 18,000,00 |
Personat "9,950.00 - B,080.00
INTERNATIONA)L SUMMER CAMP Personal 4,035 00 - 4,035.00
1 Pessonal 2,500,00 - 2,500.00
Personal 2,500.00 - 2.500.00
Pergonal 2,100,00 - 2,100.00
TEMPLE SHOLOM SCHOOL Personal 2.037.02 - 2.037,02 |
Parsonal 660.00 z 660.00 |
QARLETT & DARYL DESHAL Pergonal 500.00 - §00.00
Personal 400,00 - 460.00
Family/Relation Total $ 10717202)% - |3 1e717202
Income Taxes RY [Personal 500,000.00 - §00.000,00 |
IRS |Personal 153,7686.00 - 153,758.00
Income Taxes Total $ ©653,756.00 | § - 1§ 65375600
urance - L#e - Personal [iFor Pavees Ses Separate Analysis) |Personal 89D 477.02 - 890 477.82
Insurance - Life - Porsoval Total 89047702 | § - 1§ 890477.02 )
Insurance NACOLAH LIFE INSURANGE |Personal 2.927.08 - 2,927.08
GLOBE LIFE INS Parsonal 9800.00 - 900.00
N AMCO FOR LIFE N Personal, §17.96 - 817.98
NORTH AM INS Personal 817.96 - 817.98
TRANSITION INS Personal 350,00 - 35000
|OCCIDENTAL LIFE ] 128.09 N 28,09 |
ALLSTATE P 12500 - 25,00
TMAINS Personal 400.00 - 00.00 |
Insuranes Total $ 8,166.00 | § - 1s 8,186.00
IRA [CITIBANK - [RA CONTRIBUTION [l-’arsonal 8,000.00 - 8,000,00
IRA Total . $ 8,000.00 | § . $ 8,000.00
Loan to Johr Ulsick [uTsicK [Parsonal - 112,500.00 112,600.00
Loar to John Utsick Total $ - $§ 11250000)% 112,500,00
Medical D Personsl 5,750.00 L §,750.00
HEALTHCARE Parsonal 3.273.00 - 3273.03
[DR SHELDON Personal 1,500.00 - 1,600.00
JUTSICK Pergonal 1,123.40 - 142340
DR MATE_ Personal 850,00 - 950.00
DR MAURDAY Personal 925.00 - 925.00
A ALVAREZ Personal 850.00 - 850.00
ROMNALD SHELLOW M.D. Persopal £00.00 - 800.00
IM_YSINN Personal 487,97 - 487.07 |
DR SHE Persostal 450.00 - 450.00
0, HUGHES Personal 420.00 - 420,00
MIANI SKIN & Personal 500 - 415,
DR FLIGKER Personal 400.00 - 400.00
LA Personal 381.60 - 381.80
DR GREER Parsonal 354.00 - 354.00
DR ANDRADE Parsonal 350.02 = 350,02
D Paonal 300.00 - 300.00 |
MiAMI INTL CARD CONS Parsonal 208.00 - 2069.00 |
MAMUSEMENT BIZ Personsl 19550 - 199,60 |
SO MIAME REHAB CTR Parsonal 185,00 - 165.00
DR DIPPY Persoral 180.00 - 180.00
|RON SHELLOVY DOCTOR Personal 150.00 - 150,00
[MIAMI PEDIATRICS Personal 140.00 - 140.00
DIAGNOSTIC LABS Personal 100.00 - 100,00 |
[RADICLOGY GROUP Fersonal 1820 : 71.20
cS Personal 68,32 - 68.32
|DR SPANOIL Persoral 63.00 - 00
AVENTURA RADICLOGY Persanal 38.50 - 38.50
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Classlfication Payee TEGH WEI Total Amount
Medical NTL) DEPT OF RADIOLOGY Perzonal 36.00 - 36.00
S IPTS Personal 30.00 - 30,00
URGENT CARE 2000 - 20,00 |
PHARMA CARE DIR Parsonal 15.00 - 15.00 |
IBISCAYNE EKCT Pergonal 15.00 - 5.00 |
SBCI Personal 1342 - 3.12
AUGUSTAN ADRADE MD Parsonal 11.05 = 1.05
IR NYUAN Parsanal 10.00 - 10.00
CB RABIOLOGY Farsonal 8.5 - 875
Madical Yotal $ 20,093.46 | § - [ 20,093.46
ts To Litsick [uTSICK [Personal - 80,765.36 769.35
Payments To Utsick Total $ - $ 80,769.38 830,769.36
Professional Fees - Accounting lIRA BARAZ [Perzonal 49,100,00 9,750.00 §8,550.0
Professional Fees « Accounting Total $ 49,100.00 | $ $,790.00 | § 52,390.00
[Professional Fees - Legal MICHAEL ROSE| [Personal 307,500.00 - 307.500.00
GUTTENMACHER & BOHATCH PA {Personal 92,748.56 - 92,748.56
Professional Feos - Legal Tota) $ 40024856 | $ - |8 4oe24g56
Residence PORTOFINO TOWERS Personal 8542913 - 8542913
DOVENMUGH! £ MORTGAGE IN Personal 46,798.15 - 46,799.15
PORTOFING TOWER CONDD ASSOCIATION Personal 3634448 - 36,344.48
MIAMI DADE TAX COLLECTOR Persenal 30,340.82 - 30,340,827
PORTIFINO REALTY INC Personal 16,800.00 - 1E, 1,1)
CITIZENS - FAMILY INSURANCE Personal 3. 167.00 = 3,1e7.00
1,688.00 - ,688.00
Personal 1,156838 - 15638
Personal 860.00 - B&0.00
Personal 128.47 - 72847 |
CENTER PARK STORAGE Personal 500,00 - 500.00
AHEC ROOF Personal 500.00 - 500.60
: PORTOFING TOURS Personal 25.00 - X
Residence Total § 224340434 = 1§ 2240045
Trave! ILAS VEGAS Trersonal 8,500.00 p 9,500.00
Trave] Total $ $,50000 | § - 18 9,500.00
‘Yacht Refated [ALLIANCE MARINE Persona| 123,000.00 - 123,600.00 |
EF| - BOAT Personal 40,000.00 -
PELICAN DOME EXP Personal 27,500.00 - 27,500.00
Yacht Related Total - 1 0.0
Gt Yo [F$ 7 78
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SEC v Utsick

The Entertainment Group Fund, Inc. ("TEGFI") and Worldwide Entertainment, Inc. ("WEI")

Summary by Classification of Personal Credit Card Charges Relatad to ). Utsick

Parsonal *
Classification TEGFI | WEI Tofal
Restaurant, Food and Baverage $ 2509583 § 94,330.82 118,426.65
Travel 62,542.87 45,523.54 108,066.41
Hotel and Lodging 26,092.41 23,920.22 50,012.63
Goods and Services 18,81265 28,327.26 46,939.01
Groceries 16,057.13 7,366.70 23,423.83
Automobile and Transport 3,678.19 8,343.66 12,021.85
Medical 3,192.86 7,261.32 10,454.18
Pet Goods and Services ‘ 232,87 7,914.59 8,147.48
Other 2,970.40 4,152 46 7,122 86
Pharmacy 3,532,78 3,561.93 7,094.71
Flowers 396.79 2,075,87 247268
Gas 630.27 1,821.45 2,451,712
Subscriptions and Catalags 418.89 1,868.59 2,385.58
Cellutar and Telecommunications Services 1,329,53 446,50 1,776.03
Computer Hardware, Software and Electronics 735.99 736.99

* Assumptions

) 1. The analysis was limited to the Credit Card statements provided by the Receiver .
{Bates Amex 0001 to Amex 1593)

2. The categorization of the charges is based on best available information and limited review of transactions.

3. Restaurant, Food and Beverage charges incurred in Miami were deemed personal.

4, Travel charges involving J Utsick's family and relations were deemed personal.

5. All charges incurred by ) Homan were deemed personal, with the exception of office supply and tourier
related expensas.

7. All expenses post Receivership date of 01/18/2006 were deamed personal.

8. Transaction coding as personal was based on coding as done by Recelver's Representative and through
further discussions and investigation.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
(MIAMI DIVISION)

CASE NO. 06-20975-C1V-HUCK/SIMONTON

SECURITIES AND EXCHANGE COMMISSION,

Plaintiff,

JOHN UTSICK, et al.,

Defendants.
/

AFFIDAVIT OF MICHAEVL I. GOLDBERG, ESQ.

1. My name is Michael I. Goldberg. I am over the age of 21 and otherwise

competent to testify. The facts in this affidavit are based on my personal knowledge.

2. 1 am a lawyer by education, training, and profession. I received my J.D. from the
Boston University School of Law in 1990, and have been admitted to the Florida Bar
continuously since 1991 and the New York Bar continuously since 1992. T am also a member of
the bar of the Southern District of Florida, among others.

3. I am currenily a shareholder in the law firm of Akerman Senterfitt, where I

' specialize in the practice areas of bankruptcy and creditors rights law, and securities
receiverships. Including this case, I have served as a receiver in, among others, six cases brought
by the Securities and Exchange Commission alleging fraud in the offer and sale of registered and
unregistered securities. I also have served as counsel to receivers and a liquidating trustee in
other cases.

4, This Court appointed me as Receiver over two companies, The Entertainment

Group Funds, Inc. (“TEGFI”) and Worldwide Entertainment Group, Inc. (“WEI”) on January 18,
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2006, in a related private lawsuit, The Big Four-Oh, LLC, et al. v. The Entertainment Group
Fund, Inc. and Worldwide Entertainment, Case No. 06-20089. The Court subsequently
appointed me as Receiver over the same two companies in this action on April 20, 2006.

5. As set forth in far more detail in the six reports I have filed with the Court, I and
legal, accounting, and business professionals I have employed have spent thousands of hours
investigating the business operations of TEGFI and WEI prior to my appointment, unwinding
and analyzing the books and records of both companies, and reviewing and analyzing countless
transactions the companies undertook and expenses they incurred. I have discussed the business
operations, books and records, transactions, and expenses with Jack Utsick, company employees,
and lawyers and accountants Mr. Utsick employed before my appointment.

6. As a result of those efforts, I was able to come to conclusions regarding the nature
of certain expenses TEGFI and WEI incurred from 1997 until I was appointed, and specifically
whether those expenses represented legitimate business outlays of the companies or were, in fact,
personal expenses on behalf of Mr. Utsick. In connection with its motion seeking disgorgement
and a civil penalty against Mr. Utsick, the Securities and Exchange Commission asked me to
make this affidavit regarding some of those expenses.

7, Also in connection with that motion, I met and had telephone conversations on
several occasions with Andrew Bernstein, a CPA the Commission retained to analyze the books
and records of TEGFI and WEI to determine whether payments by the companies to Mr. Utsick
were for non-business purposes. I have reviewed the affidavit of Mr. Bemstein, as well as the
results of his work (attached as Exhibit 2 to his affidavit).

8. In Paragraphs 17 and 18 of his affidavit, Mr. Bernstein refers to payments TEGFI

made to M.E. Utsick. Through investigation and analysis of TEGFI’s books and records and



]
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telephone conversations with Maria E. Utsick, I have confirmed that Maria Utsick is M.
Utsick’s ex-wife, and that the payments discussed in Paragraphs 17 and 18 of Mr, Bemstein’s
affidavit were alimony and child support payments that were a personal obligation of Mr. Utsick
to her. These payments did not represent any business obligation of TEGFI.

9. In Paragraph 19 of Mr. Bemnstein’s affidavit, he concludes that TEGFI paid
$33,957.18 for artwork. During my investigation and analysis of TEGFI’s books and records, I
did not find any records of the company purchasing any artwork for its offices. I do know Mr.
Utsick purchased the artwork in question for his former residence at Portofino Towers, and that
upon vacating the condominium after my appointment, Mr. Utsick sold the artwork and retained
the proceeds for himself. Thus, the artwork payments Mr. Bemstein identifies in Paragraph 19
of his affidavit were personal expenses of Mr. Utsick that TEGFI paid.

10. In Paragraph 20 of Mr. Bemstein’s affidavit, he identifies a number of
automobile-related payments. My investigation and analysis of TEGFI’s books and records
concluded the company did not purchase or own any cars for any business purpese. However, I
did learn during the course of my work that the company owned for Mr, Utsick’s use four cars
that could be generally categorized as collector’s items — two Shelby automobiles, a 1961
Mercedes, and a 1976 Porsche. These were plainly personal automobiles of Mr. Utsick, and
therefore the expenses Mr. Bernstein identifies in Paragraph 20 of his affidavit were personal
payments on behalf of Mr. Utsick.

11. In Paragraph 21 of Mr, Bernstein’s affidavit, he identifies $11,344.23 of
disbursements by TEGFI under the heading “stock expenses.” I learned during the course of my
investigation of the business operations of TEGFI and WEI that Mr, Utsick at a certain point

began investing funds he received from investors in the stock market. The expenses Mr.
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Bernstein identifies in Paragraph 21 of his affidavit were related to that trading. I have never
seen an agreement Mr. Utsick, TEGFI, or WEI signed with any investor that authorized Mr.
Utsick to invest those funds in the stock market.

12, In Paragraph 24 of his affidavit, Mr. Bernstein identifies a number of payments by
TEGFI and WEI either to or on behalf of Mr. Utsick’s children, Jennifer Homan, and Ms.
Homan’s daughter. Ms. Homan was Mr. Utsick’s girlfriend. Based on my review of the
comparnies’ payroll records, Ms. Homan was a WEI employee from April 2004 until January
2006, but she was not during the time of the payments identified in Paragraph 24 of Mr.
Bernstein’s affidavit. All of these disbursements were personal payments on behalf of Mr.
Utsick to or for the benefit of his children, and Ms. Homan and her child.

13, In Paragraph 36 of his affidavit, Mr. Bernstein identifies disbursements to
accountant Ira Baraz from 2000 through 2004. I learned from conversations with Michael
Rosen, an attorney who represented Mr. Utsick personally after I was appointed Receiver over
TEGFI and WEI, that Mr. Utsick retained Mr, Baraz to perform personal accounting services for
him, including assisting Mr. Utsick with his personal income taxes. Thus, these payments Mr.
Bemstein identifies were personal payments on behalf of Mr. Utsick, and were not for any
business services for TEGFI or WEL

14.  In Paragraph 37 of his affidavit, Mr. Bernstein identifies payments from 1999
through 2005 to two different law firms totaling $400,248,56. Some of these payments were to
Mr. Rosen, who identified himself to me as Mr, Utsick’s personal attorney. Furthermore, there is
no record of TEGFI or WEI hiring either firm, or that either firm performed legal services for
TEGFI or WEI. Therefore, I concluded these payments for legal fees were personal payments

the companies incurred on Mr. Utsick’s behalf.
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15.  In Paragraphs 38 and 40 of his affidavit, Mr. Bernstein identifies payments from
1998 through 2005 for condominium maintenance fees and other residential expenses. My
investigation of the books and records and operations of TEGFI and WEI revealed these
payments were for a condominium Mr. Utsick caused TEGFI to purchase for him to live in,
along with Ms. Homan and her daughter. Furthermore, after my appointment in January 2006,
both Mr. Utsick and his attorney took the position that this condominium was Mr. Utsick’s
personal residence, even though TEGFI owned it. Therefore, these payments were not proper
business expenses of TEGFI or WEI, but rather personal payments on Mr, Utsick’s behalf.

16.  In Paragraph 42 of his affidavit, Mr. Bernstein identifies expenses related to the
purchase of a boat. My investigation of the operations of TEGFI and WEI and their books and
records showed the companies did not buy or own a boat. We concluded these were personal

expenses the companies incurred on Mr. Utsick’s behalf.

1 hereby swear under penalty of perjury that the preceding facts are true to the best of my

knowledge. o
T
8/01/19 /
D/a(c / Michael I, Goldberg
STATE OF FLORIDA )}
) ss:
COUNTY OF MIAMI-DADE )
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The foregoing affidavit was acknowledged before me this £ i day of August 2008 by

Michael I. Goldberg, who is Z perscnally known to me or produced

as identification, and who did take an oath.

My Commission expires:

Commission Number:

S TENETEWRTN
%% MY COMMISSION # DD 464442

9, 2000
EXPIRES: Decembﬂu

EF  pondad Theu Notsry Publc
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U.S. Securities and Exchange Commission

Division of Enforcement

Prejudgment Interest Report

John P. Utsick Prejudgment Interest Report

Quarter Range Annual Rate Period Rate Quarter Interest Principab-Interest

A — MR
Violation Amount $4,180,979.49
05/01/2006-06/30/2006 T% 1.17% $48,778.09 $4,229,757.58
07/01/2006-09/30/2006 8% 2% 383,595.15 $4,314,352.73
10/01/2006-12/31/2006 8% 2% $86,287.05 $4,400,639.78
01/01/2007-03/31/2007 8% 2% $88,012.80 $4,488,652.58
04/01/2007-06/30/2007 8% 2% $89,773.05 $4,578,425.63
07/01/2007-09/30/2007 8% 2% $91,568.51 $4,669,994.14
10/01/2007-12/31/2007 3% 2% $93,399.88 $4,763,394.02
01/01/2008-03/31/2008 T% 1.75% $83,359.40 $4,846,753.42
04/01/2008-06/30/2008 6% 1.5% $72,701.30 $4,919,454.72
07/01/2008-08/31/2008 5% 0.83% £40,995.46 $4,960,450.18
Prejudgment Violation Range Quarter Inferest Total Prejudgment Total
05/01/2006-08/31/2008 £779,470.69 $4,960,450.18

http://enforcenet/PJIC%20Web/Data_Entry.html 8/277/2008



